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Abstract
This report provides a framework for understanding and examining local public health
authority and implications of proposed legislative changes, specifically whether a shift is
occurring in public health authority from the executive to the legislative branch. It compares the
public health governance and legal infrastructure of states making a shift in 2021 relative to
Nebraska’s current and proposed public health infrastructure and provides a synopsis of the legal
context for and the scope of local public health authority currently in Nebraska. Three resources
were used to create two tables to compare both states with legislative changes in 2021 indicating
a shift in authority from the executive to the legislative branch, and to compare Nebraska and its
neighboring states for any similar new proposed changes since November 2021. Results
indicated that among Nebraska and the six states contiguous to Nebraska, two states have already
made legislative changes shifting public health authority from the executive to the legislative
branch. There are also numerous legislative proposals currently being considered by the
legislatures in Nebraska and its neighboring states that would propagate this shift. Implications
of this shift include the loss of the ability for local public health to do what is right for
communities at a local level. Public health practitioners can apply this knowledge to proactively
be included in stakeholder discussions with policy makers, attorneys and citizens interested in
improving the legislative guardrails available which will guide and offer parameters on how to
best protect the public during future public health emergencies.

Introduction
The ability to successfully protect and promote the public’s health at a local level relies
on the authority we as a people give to our local public health entities. Building an
understanding of the historical and legal constructs outlining these authorities will assist local
citizens and policy makers in achieving a nuanced balance between preserving individual
freedom and safeguarding the population’s health. This balance and nuance is particularly
desirable in the context of our current politicized pandemic response. Politicized pandemic
responses have resulted in a slate of changes or attempted changes nationally potentially
reducing the ability of local public health officials to serve their specific populations swiftly with
directed public health measures (Moran-McCabe, 2021).
In 2021, a total of 19 states enacted laws prohibiting governors or state health officials
from taking actions to protect the public from the spread of deadly disease, such as mask
mandates, required vaccination, or business closures (Moran-McCabe, 2021). These states are
shown in Figure 1 based on information presented in Katie Moran-McCabe’s November 2021
report, “Sentinel Surveillance of Emerging Law Limiting Public Health Emergency Orders”.

Figure 1

The 19 states with laws
limiting public health
authority in an emergency
have taken a variety of
approaches limiting state
and local officials’ ability
to respond.

Recent legislation and proposed legislation are transitioning local public health authority
from the executive to the legislative branch of government and this transition could have
negative implications for local public health departments and the populations they serve.
The purpose of this report is to provide a framework for examining the implications of proposed
legislative changes and the potential impact in Nebraska. The research questions discussed in this
report are whether there is a shift occurring in public health authority from the executive to the
legislative branch, the potential implications of a shift, and a comparison of the public health
governance infrastructure of states making a shift in 2021 relative to Nebraska’s current and
proposed public health infrastructure. The specific aim is to provide a synopsis of the legal
context for and the scope of local public health authority currently in Nebraska in comparison to
surrounding states and the 11 states enacting legislation in 2021 limiting state and local official’s
ability to respond to public health emergencies.
Background and Literature Review
Law has been a primary tool effecting positive public health outcomes for many years
(e.g., lowered school infection rates from school immunization laws and reduced chronic disease

from tobacco control laws) [Moulton, A., et al., 2009]. There are three types of public health
laws- interventional, infrastructural, and incidental. Interventional laws are those that address
specific health conditions or risk factors.
In the twentieth century, public health interventions helped to
increase life expectancy among U.S. residents by 62%, from 47.3
years in 1900 to 76.8 in 2000.1 In this timeframe, the most notable
achievements in public health, assisted by the efforts of public
health agencies across the country, include:
•
•
•
•
•
•
•
•
•
•

Vaccination
Motor-vehicle safety
Safer workplaces
Control of infectious diseases
Decline in deaths from coronary heart disease and stroke
Safer and healthier foods
Healthier mothers and babies
Family planning
Fluoridation of drinking water and
Recognition of tobacco use as a health hazard
National Association of County and City Health Officials, 2021

Interventional public laws have led to positive health outcomes and been adopted by
many states. Figure 2 illustrates that over time multiple interventional public health laws
Figure 2

addressing child restraints, seatbelts, incremental youth driving licensure and texting while
driving, and sports concussions were quickly passed by a preponderance of states.
Infrastructural laws are the general police powers of the state that allow public health
agencies to protect the health and safety of its residents (Moulton, A., et al., 2009). Nebraska
state statutes 71-1612 and 71-1630 outline the structure and authority of local boards of health
and local health departments and are in the category of infrastructural law.
Incidental public health laws include laws regardless of topic or purpose that have an
impact on public health, (e.g., land use planning for walkability has positive effects on health
outcomes) [Burris, 2020].
Public health law research is a relatively new field (Carr, D., Adler, S., Wing, B., &
Karas Montez, J., 2020). However, there is a growing body of the research showing the
effectiveness of public health intervention laws. Unfortunately, there continues to be a paucity
of research regarding infrastructural public health laws (Moulton, A., et al., 2009). According to
Katie Moran-McCabe’s November 2021 policy brief, no evaluations have been undertaken
examining recent infrastructural laws that limit state executive authority regarding public health
emergency orders. While the lack of infrastructural law research is a gap, there has been
evidence establishing the efficacy of mandates resulting from directed health measures like mask
mandates (Moran-McCabe, 2021).
Contextually, infrastructural laws at the municipal, county, state, and federal levels
provide the guard rails for local public health officials to mandate protective health measures
specific to the needs of local communities. Balance is achieved through the delineation of
powers at the federal, state, and local levels.

The U.S. Constitution’s Ninth and Tenth Amendments reserve all powers not addressed
specifically in the Constitution to the states and the people (Moore, 2020). “Each state is
responsible for granting broad or limited authority to each local branch of government, such as
counties, municipalities, school districts and other political subdivisions,” (Moore, 2020). This
means that public health authority is primarily within the purview of states. Each states decision
to assign local public health authority varies widely. (Change Lab Solutions and CDC, 2021).
Two guiding principles of governance for local governments include the Dillon Rule and
Home Rule. The Dillon Rule is the principle that local government only exercises powers
expressly granted by the state, those necessarily and fairly implied from the grant of power and
powers crucial to the existence of local government (Moore, 2020). Versus Home Rule, which is
granted by the state constitution or state statute and gives some autonomy to a local government,
if the local government accepts certain conditions (Moore, 2020). “Home rule implies that each
level of government has a separate realm of authority. Therefore, state power should not infringe
on the authority of local government in certain areas,” (Moore, 2020).
Nebraska is considered a Dillion Rule State, meaning cities, villages, and other political
subdivisions only have those powers expressly granted to them by the legislature. “The Nebraska
Constitution prohibits the Legislature from passing legislation dealing with local laws and
recognizes the necessary role of local government,” (Moore, 2020). However, Nebraska’s
Constitution authorizes cities with a population greater that 5,000 to form a government under
Home Rule. This constitutional provision is considered self-executing and does not need
additional action by the Legislature. Omaha and Lincoln are Nebraska’s only Home Rule cities
(Moore, 2020).

Nebraska’s public health governance structure is considered decentralized, meaning local
health units are primarily led by employees of local governments (CDC, 2020). Nebraska state
statutes 71-1612 and 71-1630 outline the structure and authority of local boards of health and
local health departments.
The judiciary branch of the government – courts, generally defer to state and local
governments exercise of public health power. “Strong emergency powers have been built into
U.S. public health law for centuries, and logic and experience suggest that rapid legal action is
indispensable for an effective pandemic response,” (Moran-McCabe, 2021). Public health
powers include the ability to mandate isolation, quarantine, social distancing, masking,
conducting public health surveillance and conducting epidemiological investigations. However,
any exercise of power must be reasonable. This means it cannot be arbitrary or oppressive, it
must be rationally related to public health safety or general welfare. It must be reasonably
designed to correct a condition adversely affecting the public good. It cannot violate state or
federal laws or constitutions. (Change Lab Solutions and CDC, 2021). A recent Nebraska
example of the courts deferring to state and local governments exercise of public health power is
the January 2022 decision by District Judge Shelly Stratman, who denied a request for an
emergency injunction regarding the City of Omaha Health Director Dr. Lindsay Huse’s mask
requirement. Judge Stratman points out in her order that the case is about the balance of State
versus City authority to regulate health matters within the City of Omaha and that if the City
Council wanted to change the mask requirement it could do so through ordinance. Judge
Stratman also pointed out the State retains the ability to clarify or change the powers delegated to
cities or to the Department of Health and Human Services by passing legislation.

Legislation passed when a state or local government eliminates or reduces the power of a
lower level of government is call preemption. Preemption is simply a tool which expresses the
wielders priorities, (Carr, et.al. 2020) and while it is not inherently unsupportive or supportive of
public health, it is important to distinguish between “floor” and “ceiling” preemption (Pomeranz,
J. L., & Pertschuk, M., 2017).
A floor preemption establishes a basic minimum regulation to which local authorities can
add regulation. A ceiling preemption establishes the upper most regulation for which local
government may impose. A preemption vacuum can be created when a higher-level government
preempts lower-level governments from establishing regulations but does not provide any
regulation itself (Carr, et al., 2020). The Nebraska Clean Indoor Air Act prohibiting indoor
tobacco use statewide is an example of floor preemption. Legislative Bill 954, introduced by
Senator Wayne on January 10, 2022, exemplifies ceiling preemption as it proposes that no local
municipalities can adopt an ordinance stricter than the current Nebraska Clean Indoor Act
regarding electronic smoking devices and flavors. If this law is passed, it will preempt Nebraska
municipalities from regulating e-cigarette flavors. According to a recent report from the New
York Times, as many as 32 states have introduced legislative changes which will preempt local
public health and emergency decision-making (Baker, M., & Ivory, D., 2021).
Complicating matters is the fact that each state organizes its public health system
differently. In the U.S. 25 states, including Nebraska, have decentralized public health systems.
It means that local governments provide for the public’s health in each local jurisdiction, versus
centralized state control in which state employees are primarily providing public health at the
local level, or some combination thereof. In Figure 3 below, The State and Local Health

Department Governance Classification Map shared by the CDC, shows decentralized governance
of public health is the predominant system in the U.S.
Figure 3

Centralized states, of which there are six, are led by state employees and another five largely
centralized states that are primarily led by state employees. Five states are considered mixed
where local health efforts can be led by either local public health or state public health
employees and neither is predominant. Only two states, Texas, and Nevada, are considered
largely decentralized meaning local health units are primarily led by employees of local
governments (Centers for Disease Control and Prevention, 2020).

Data and Methods/Analytic Plan
This report will specifically address the documented changes in statutes in 2021 which
limited local public health authority in 11 states according to the Center of Public Health Law
Research, Sentinel Surveillance of Emerging Laws Limiting Public Health.
The Sentinel Surveillance of Emerging Laws Limiting Public Health is a legal mapping
project deciphering whether or not a law was passed in 2021 limiting the authority of state
executives, governors, state health officials, and local health officials regarding issuance of
public health emergency orders. Variables included whether the law restricted executive
emergency orders and if so, how, including the ability to be terminated by another entity, the
scope of the orders being restricted, whether the duration of the order is restricted and whether
local orders must be less stringent than a governor’s order. An analysis of how local public
health is affected in the 11 states that changed their public health authority laws last year will
improve understanding of the national legal policy landscape and changes in local public health
authority. This analysis may enhance understanding on how to achieve the long-term aim of how
to best promote and protect the public’s health in Nebraska.
A table has been created by this author to show the legal foundation for public health
authority, public health governance and the specific state law changes effecting local public
health for the 11 states enacting legislation restricting local public health authority in 2021.
Resources used to create this table include Sentinel Surveillance of Emerging Laws Limiting
Public Health Emergency Orders, the Dillon Rule and Home Rule: Principles of Local
Governance maps and The State and Local Health Department Governance Classification Map,
shared by the CDC. The 11 states that enacted restrictions effecting local public health authority
in 2021 are listed along with the respective basis for each state’s public health authority (e.g.,

Home Rule or Dillon’s Rule or some combination). The table shows whether authority was
granted by state statute or state constitution and each state’s style of governance is listed. The
table also summarizes how the public health authority laws were changed;
Using the information in the table as a resource, as well as the variables identified by the
Sentinel Surveillance of Emerging Laws Limiting Public Health, e.g. restriction of emergency
orders in scope, duration and approval- any new laws which may limit local public health in
Nebraska and the six states surrounding Nebraska, will be identified, compared and analyzed for
similarities and potential predictability. The research methodology used to collect information
about new proposed laws that could affect local public health authority in Nebraska and six
surrounding states included use of the National Conference of State Legislatures (NCSL) State
Public Health Legislation Database. It is updated with new public health related legislation
every two weeks was used to monitor any changes from January 1 through February 11.
Information regarding any new proposed changes in public health authority specifically in
Nebraska and the six states contiguous to Nebraska were documented and discussed in this
paper.
Results
Of the 19 states limiting the governor’s or state health officials’ public health authority in
2021, eleven states — Alabama, Arkansas, Florida, Indiana, Kansas, Montana, New Hampshire,
Ohio, Tennessee, Utah, and Wyoming — limited the governor’s authority, the authority of a state
health agency or official, and the authority of a local health agency or official (Moran-McCabe,
2021). In nine of the eleven states the “scope of the order” was restricted. The only two states
not restricting the “scope of order” were the two states contiguous to Nebraska: Kansas and
Wyoming. “Scope of order” was coded when the law places a restriction on the substance of a

governor, state health official or a state health agency, or local public health official's emergency
order or proclamation, For example, an order may not substantially inhibit the gathering of
individuals, emergency plans may not compel a private business to deny a customer access to the
premises, or an official may not mandate use of a face mask. This response was also coded when
a law imposed a restriction on the geographic applicability of executive orders such as orders
limited to areas affected by the communicable disease, or when the law prohibited a governor
from altering or creating a statutory provision during a state of emergency. Additionally, this
response was coded when a law placed a requirement on a Governor to issue an executive order
or proclamation closing or restricting a school or business due to an emergency (e.g., Fla. Stat.
§252.36(1) (c) (1-2). If a law stated that an individual may not be required to receive a vaccine,
this response was also coded (e.g., Mont. Code §49-2-312; N.H. Rev. Stat. §141-C:1-a). Sentinel
Surveillance of Emerging Laws Limiting Public Health Emergency Orders, (SSELLPHEO)
2021.
Given Wyoming and Kansas, were the only two states contiguous to Nebraska making
changes affecting local public health authority in 2021 and those changes did not limit the scope
of an order, it begs the question, “What changes did they make then?”
In Kansas the Dillon Rule applies to certain local governments and Home Rule is selfexecuting in the Kansas State Constitution. Kansas, like Nebraska has a decentralized local
public health system, meaning local governments are responsible for the public’s health in each
local jurisdiction. As listed in Table 1, the changes in Kansas affecting public health authority
include: Issuance of emergency order is restricted, and Emergency order may be terminated by
another entity. These limits are encapsulated in Kansas Statute 65-201 which requires local
public health officials to receive county board approval before the issuance of an emergency

order and the county board may also amend or revoke an executive order from the Governor.
Kansas is the only state of the 19 implementing public health authority changes in 2021 allowing
county level health measures to be less strict than a Governor’s order (Moran-McCabe, 2021).
Table 1: Side by side comparison of states' enacting public health authority restrictions in 2021;
including the basis for the states’ legal authority and governance, along with the specific changes
enacted
States
enacting
public
health
authority
restrictions

Home Rule or
Dillon?

If Home
Rule;
provided by
Constitution
or Statute

Governance?

How is local public health
specifically affected by new
law?

Specifics

Alabama

Dillon Rule
Applies to
Certain Local
Governments

n/a

Largely
Centralized

Scope of order is restricted.

Ala. Code § 22-11B-5. Immunization
status -- Limitations on use;
documentation; requirements or
preconditions.

Arkansas

Dillon Rule
or Dillon
Home Rule
Combo

Statute

Centralized

Scope of order is restricted.

Ark. Code § 20-7-142. Prohibition on
requirement for vaccine or
immunization for coronavirus 2019
(COVID-19)

Issuance of emergency order is
restricted. Duration of
emergency order is limited.
Emergency order may be
terminated by another entity.
Scope of order is restricted.

Fla. Stat. § 252.38 Emergency
management powers of political
subdivisions.; Fla. Stat. § 252.46.
Orders and rules.

Decentralized

Scope of order is restricted.

Ind. Code § 10-14-3-12.7. Right to
worship, including in person,
inviolable; Ind. Code § 16-20-1-24.
Epidemic control; powers; Ind. Code
§ 10-14-3-12.5.

Decentralized

Issuance of emergency order is
restricted. Emergency order
may be terminated by another
entity.

Kan. Stat. § 65-201. County, citycounty and multicounty units; local
health officers; appointment, tenure,
removal; laws applicable; review,
amendment, or revocation of local
health officer orders.

Emergency order may be
terminated by another entity.
Scope of order is restricted.

Mont. Code § 10-3-102. Limitations;
Mont. Code § 50-2-116. Powers and
duties of local boards of health.;
Mont. Code § 50-2-118. Powers and
duties of local health officers.; Mont.
Code §49-2-312. Discrimination
based on vaccination status or
possession of immunity passport
prohibited definitions.

Florida

n/a

Indiana

Dillon rule
Applies to
Certain Local
Governments

Kansas

Dillon rule
Applies to
Certain Local
Governments

Montana

n/a

Statute

n/a

Constitution
SelfExecuting

Constitution:
Self
Executing

Shared

Decentralized

New
Hampshire

Ohio

Tennessee

Utah

Wyoming

Dillon Rule,
or Dillon
Home Rule
Combo

n/a

Dillon Rule
Applies to
certain local
governments

n/a

Dillon Rule,
or Dillon
Home Rule
Combo

Statute

Constitution:
Self
Executing

Constitution:
Self
Executing

Largely
Centralized

Decentralized

Mixed

Scope of order is restricted.

N.H. Rev. Stat. § 141-C:1-a. Medical
Freedom in Immunizations.; N.H.
Rev. Stat. §546-C:2. State of
Emergency Protections.

Scope of order is restricted.

Ohio Rev. Code § 3707.11.
Application of quarantine or isolation
orders.; Ohio Rev. Code § 3709.212.
Application of order or regulation for
the public health or for prevention or
restriction of disease.

Scope of Order is restricted.

Tenn. Code § 68-5-115. Requirement
to receive immunization, vaccination,
or injection for SARS-CoV-2 virus
prohibited.; Tenn. Code § 68-5-116.
Requirement to receive
immunization, vaccination, or
injection for SARS-CoV-2 virus for
those who object on religious grounds
or by right of conscience prohibited
— Inapplicability of section.
Utah Code § 26-23b-104.
Authorization to report —Declaration
of a public health emergency —
Termination of a public health
emergency —Order of constraint.;
Utah Code § 26A-1-114. Powers and
duties of departments.; Utah Code §
26A-1-121. Standards and regulations
adopted by local board —Local
standards not more stringent than
federal or state standards —
Exceptions for written findings —
Administrative and judicial review of
actions.; Utah Code § 53-2a-216.
Termination of an executive action or
directive.; Utah Code § 26-68-102.
Governmental entities prohibited
from requiring a COVID-19 vaccine.;
Utah Code § 63D-2-102. Definitions.

Wyo. Stat. § 35-1-310. Limitation on
orders.

Constitution:
Self
Executing

Decentralized

Issuance of emergency order is
restricted, Duration of
emergency order is limited,
Emergency order may be
terminated by another entity,
Scope of order is restricted.

Constitution:
Self
Executing

Mixed

Issuance of emergency order is
restricted. Duration of
emergency order is limited.

Wyoming, like Nebraska, is a Dillon or Dillon Home Rule combination state with Home
Rule afforded via a self-executing constitutional amendment. However, Wyoming’s governance
is considered mixed versus Nebraska’s decentralized system. Therefore, Wyoming local health

efforts can be either led by local public health or state public health employees and neither is
predominant. Wyoming restricted the ability of local health officers to issue emergency orders
and restricted the duration of those orders. Local health officers are required to give 48 hours’
notice before health orders are issued, and they must receive public comment on those orders.
The orders are limited to 10 days after which local legislative bodies must vote to extend if
deemed necessary, even for the same health concern.
Among the nine states that changed public health’s authority regarding the scope of the
order, which was the code used if a law stated that an individual may not be required to receive a
vaccine, six states; Alabama, Arkansas, Montana, New Hampshire, Tennessee, and Utah
prohibited public health mandates from requiring proof of vaccination or vaccination.
Using Table 2 below to compare Nebraska and its contiguous states one can see that since
November 21, 2021, Kansas enacted one law changing the scope of public health authority and
twenty-five legislative bills have been proposed in Nebraska and its contiguous states through
February 11, 2022, that would limit public health authority. The Kansas legislation, H 2001
enacted 11/23/21, “Requires employers who impose COVID-19 vaccine requirements to allow
medical and religious exemptions, provides for waiver requests, authorizes a complaint and
investigation process with the secretary of labor for violations related to exemptions,
enforcement actions by the attorney general and civil penalties to be imposed by a court for such
violations.” (NCSL, 2022). There were 10 other legislative bills from Nebraska and 5 of its
neighboring states in which vaccination exemptions would be created. For example, in Nebraska
LB906 mandates employer vaccination exemptions. Variables examined among these
neighboring states included whether the law restricted executive emergency orders and if so,
how, including the ability to be terminated by another entity, the scope of the orders being

restricted, whether the duration of the order is restricted and whether local orders must be less
stringent than a governor’s order. In the case of Nebraska LB906 requiring vaccination
exemptions, the scope of a potential public health order requiring vaccination would be restricted
if this bill should pass. The second largest category of proposed “scope of order” changes
prohibit the use of discriminatory vaccination practices. Four out of Nebraska’s six neighboring
states have proposed legislation prohibiting vaccination status be considered for one or more of
these: hiring, access to transportation services, access to business services and/or governmental
services. These states are Iowa, Colorado, Wyoming, and Kansas.

Table 2
Side-by-side comparison of Nebraska and contiguous states' public health authority restrictions
proposed in 2022 as of 2/11/22; including the basis for the state's legal authority and governance, along with
the specific changes enacted or proposed. Dark yellow rows delineate states passing legislation in 2021.
Is there a law
that has been
introduced or
enacted since
November 1,
2021, which
limits state
executive or
local executive
or health official
authority
regarding public
health
emergency
orders?

If yes, how does law limit state or
local executive or health official
authority?

States
enacting
public
health
authority
restrictions

Home Rule or
Dillon?

If Home Rule;
provided by
Constitution
or Statute

Nebraska

Dillon Rule,
or Dillon
Home Rule
Combo

Constitution:
Self
Executing

Decentralized

Yes proposed

LB 859 Restricts issuance of
emergency orders by local health
officials. LB906 limits scope of
order by health official.

South
Dakota

Dillon Rule,
or Dillon
Home Rule
Combo

Constitution:
SelfExecuting

Largely
Centralized

Yes Proposed

HB 1256 and SB211 limits scope of
order.

Governance?

Iowa

n/a

Constitution
Requires
Law

Decentralized

Yes Proposed

HF2270 Limits duration of
emergency declaration, scope of
emergency declaration and
emergency executive order can be
terminated by the legislature. IA-S2079, IA-H-2234 and IA-H-2141
limit scope of order.

Missouri

Dillon Rule,
or Dillon
Home Rule
Combo

Constitution:
SelfExecuting

Decentralized

Yes Proposed

MO1617, MO-S-646, MO-H-1465,
MO-H-1544; limit scope of orders.

Yes- 11
Proposed
1 enacted
(11/23/21) KSH-2001

KS-SB- 409, KS-SB-411, KS-S436, KS-S 437, KS-S 466, KS-H2668, KS-H-2668, KS-H-2670, KSH-2678, KS-H-2679, K-H-2498.
KS-S-489 Issuance of emergency
order is restricted, and scope of
order is restricted. The other nine
proposed bills would limit the scope
of an order.

Kansas

Dillon Rule
Applies to
Certain
Local
Governments

Constitution:
SelfExecuting

Decentralized

Colorado

Dillon Rule
Applies to
Certain
Local
Governments

Constitution
SelfExecuting

Wyoming

Dillon Rule,
or Dillon
Home Rule
Combo

Constitution:
SelfExecuting

Decentralized

Mixed

Yes Proposed

22-1100 limits scope of order

Yes Proposed

WY-H-32 limits issuance of
emergency order and scope of an
order and WY-H-121 limits the
scope of an order.

Two proposed legislative bills stood out for the breadth of changes which would be
wrought to local government’s ability to promote and protect their population’s health- Iowa’s S
489 and Nebraska LB 859. IA S489 disempowers state and local health officials from taking any
action to prevent contagious disease and its spread and moves that authority to the legislature, via
a report submitted at the beginning of each legislative session which could be acted on
legislatively. This legislative proposal would tie the hands of local and state health officials to
react swiftly and appropriately to disease outbreaks with local communities paying the price with
poorer health outcomes for this transition of power from the executive to the legislative branch
of government. Nebraska LB 859 would change the local public health authority of only the
counties organized as a City-County Health Department, of which there is only one, the LincolnLancaster County Health Department. It would require City-County Health Departments to
receive approval from the State Department of Health and Human Services prior to issuing
directed health measures. Like Iowa S 489, this would increase the time needed to respond
appropriately to contagious disease and additionally, could prevent appropriate public health
response for an individual health district if the State Department of Health and Human Services
is unable to approve desired measures due to the politicization of public health.

Discussion
Given the 2021 legislative changes in Kansas and Wyoming and the number of proposed
legislative changes since November 2021, in Nebraska and the six states closest to Nebraska, it
appears there could be a shift in public health authority occurring from the executive to the
legislative branch of government. Iowa and Nebraska’s legislative proposals which would
restrict emergency public health orders in Nebraska and remove the authority for public health
authority altogether in Iowa, if passed would corroborate this assertion. As previously discussed,
potential implications of such a shift, include a slower and less flexible response to outbreaks and
spread of contagious disease and likely poorer health outcomes for local communities. Further,
the loss of local public health authority undermines the viability of local public health to
determine appropriate public health responses based on the local viewpoint, thus centralizing
decisions. This centralization means incorrect public health decisions and actions are made for
individual local communities.
Strengths of this research include a timely and specific dive into Nebraska and its
neighboring states for a snapshot in time regarding the legal landscape for public health
authority. Weaknesses include the lack of a national comparison with the same real time
perspective. Additionally, this report can only be considered preliminary since results of current
legislative sessions about what legislation is enacted will enhance understanding of a potential
shift from the executive to legislative branch of government.
Recommendations
Evidence establishing the efficacy of mandates resulting from directed health measures
like mask mandates (Moran-McCabe, 2021) and the success of interventional laws increasing

life expectancy, show positive health outcomes are achieved when public health is doing its job.
The recent slate of legislative changes; many of which remove the infrastructural authority to
swiftly respond to specific local communities’ public health needs, could result in significantly
poorer health outcomes. According to Howard Koh, who used to serve as the Assistant
Secretary for Health in the US Department of Health and Human Services, “All public health is
local – it’s got to start and be sustained at the local level.” Public health decisions centralized at
the state level put local public health in the position of being seen as a responsible party for
decisions and outcomes for which they are ultimately not responsible, potentially increasing
local communities’ distrust of public health. This does not preclude the need for legislative
reform, which would provide guidance for protecting the public during future public health
emergencies. Any changes however should be the result of stakeholder discussions in which
public health practitioners have a seat at the table, in addition to policy makers, lawyers and
citizens.
Dr. Lindsay Wiley, College of Law Director of the Health Law and Policy Program at the
American University Washington College of Law suggests six principles should be used for
guiding any potential change in legislation. These include:
1.) Transparency should be mandated by the statute.
2.) Health official’s authorized actions should have time limits but be renewable.
3.) Statutes should authorize a scaled response.
4.) Statutory standards should promote neutral orders that do not discriminate based on
religion.
5.) Statutes should require provision of supports, legal protections and accommodations or
safer alternatives.
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